BEFORE THE FLORIDA
JUDICIAL QUALIFICATIONSCOMMISSION

INQUIRY CONCERNING A
JUDGE, NO. 01-244 CASE NO.: SC01-2670
CHARLESW. COPE

RESPONSE TO SPECIAL COUNSEL’S
EMERGENCY MOTION TO QUASH DEPOSITIONS
AND, IN THE ALTERNATIVE,

MOTION TO DISMISS COUNTS| AND 111

COMESNOW, TheHonorable CharlesW. Cope, through the undersigned counsel,
requeststhiscourt to deny Special Counsal’ sEmergency Motionto Quash Depositionst. Inthe
dternaive, if thisCommiss on precludesdiscovery on matterswhich havebeen specificdly aleged
by Special Counsel as being the basesfor Counts| and |11, and which are directly relevant to
Specia Counsdl’ sprincipa witness' perjury and motivesfor suchwith regard to such counts, then
Judge Cope hereby movesto dismisssuch counts| and 111. Insupport of thisrequested relief,
Judge Cope states the following:

SUMMARY

Judge Copehasnoticed thedepositionsof certain materia witnessesinthiscase, including

but not limited to Dr. Wright and Dr. Hance. Judge Copeintendsto elicit sworntestimony from

such witnesses with regard to four main material issues necessary

! The discovery matters set forth herein were not sought to be precluded by Specia Counsel in either
Specia Counsel’s in Limine Motion to Exclude Evidence of Victim’'s Reputation or Prior Sexua Activities
(“Motion in Limine”) or Specia Counsel Emergency Motion for Protective Order Regarding Evidence of
Victim's Reputation or Prior Sexual Activities (“Emergency Motion for Protective Order) and, as a result, could
not be the subject of preclusion under the ruling of this Commission on the Emergency Motion for Protective
Order. To the extent that this Commission’s order granting the Emergency Motion for Protective Order can
be inferred due to inartful drafting to grant relief in excess of that sought by Special Counsel in the Emergency
Motion and granted by the Commission, then this Response should be construed as a Motion for Rehearing.



to defend Counts | and I11 of the Amended Notice of Formal Proceedings: (1) the Woman's
voluntary disclosureto Judge Copeof her recent abortion; (2) theWoman' svoluntary disclosure
to Judge Copethat her mother isan abusiveal coholicand her (theWoman' s) desireto get away
from her mother to escape such abuse; (3) theWoman' svoluntary stateof undressin JudeCope's
hotel room; and (4) her contemporaneousrel ationship with another man Danid Meagher.  Specid
Counsel hasheretoforenever sought to preclude Judge Cope' sinquiry into such mattersandthis
court hasnever precluded suchinquiries. Furthermore, Judge Copeisentitledtodiscovery onsuch
issuesinthat theevidencere ating to such: directly refutesthealegationsuponwhich Counts| and
111 are based?; directly refutesthat Judge Copewastheinterl oper that heischaracterized tobeby
Specid Counsel and hisprincipal witness; establishesthe perjury of the Specid Counsd’ sprincipal
witnessasto such counts; placesthe eventsforming thebasisof all chargesagainst Judge Cope
in context and is necessary to achieve an understanding of the entire events; and establish the
motivefor Specia Counseal’ sprincipa witness' falsestatementstothepoliceand perjury inthese
proceedings. Accordingly, Judge Copeintendsto proceed with thenoticed discovery depositions
for the purpose of making inquiriesinto these permitted material areas. Alternatively, if this
Commissionwereto now grant Special Counsel’ sMotionto Quash such depositions, thenthis
Commissionisasoobligated to dismissthosecountstowhichthismaterial discovery relates, i.e.,
Counts | and I11.

BACKGROUND

2 It also logically flows that once the underlying allegations of counts| and |11 are discredited and

disproven, then the basis for al of the remaining counts also fail.
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Special Counsel on June 4, 2002 filed Special Counsal’ sin Limine Motionto Exclude
Evidenceof Victim’ sReputationor Prior Sexua Activities(“MotioninLimine’). Inthat Motion
Specia Counsel expressly sought the following relief:

WHEREFORE, the Special Counsel hereby movesfor an order excluding any
evidenceregarding (1) the Daughter’ sreputation, (2) any intimaterel ationships
betweenthe Daughter and personsother than Judge Copeexcept tothelimited
extent such relationships were disclosed to Judge Cope or in Judge Cope's
presencein Carmel-by the—Sea, Californiain April, 2000, (3) any detail sabout
any abortions the Daughter may have had except to the limited extent such
abortionsweredisclosed to Judge Copeor in Judge Cope’ spresencein Carmel-
by-the-Sea, Cdliforniain April 2000, and (4) any occasioninwhichthe Daughter
was raped or otherwise sexually abused.

(MotioninLiminep. 9. seeasop. 1). At atelephonic hearing on such Motionin Limine, the
Chair deniedthemotion stating that the Hearing Panel would decide such evidentiary mattersas
they arose in the Final Hearing and in the context of the other evidence presented. Specia
Counsel not content with such ruling, thereafter, filed Special Counsel’ sEmergency Motionfor
Protective Order Regarding Evidence of Victim's Reputation or Prior Sexua Activities
(“Emergency Motion). In that motion, Special Counsel expressly requested:
WHEREFORE, the Special Counsel hereby moves for a protective order
prohibiting discovery regarding (1) the Daughter’ sreputation, (2) any intimate
rel ationshi psbetween the Daughter and personsother than Judge Copeexcept to
thelimited extent such relationshipswer e disclosed to Judge Copeor in
Judge Cope' spresencein Carmel-by the—Sea, Californiain April, 2000,
(3) any details about any abortions the Daughter may have had except to the
limited extent such abortionswere disclosed to Judge Copeor in Judge
Cope spresencein Car me-by-the-Sea, Californiain April 2000, and (4) any
occasion in which the Daughter was raped or otherwise sexually abused.
(emphasis added). An emergency hearing was conducted on Special Counsel’ s Emergency
Motion. TheChair, apparently reverseditsprior positioninwhichit ruled that it would let the

Hearing Panel determinethe admissibility of such mattersin the context of the other evidence



presented at hearing by granting Special Counsel’ smotion for protective order. Judge Cope,
thereafter, notified Mr. Beranek and Specia Counsel that Judge Copewould proceed withthe
previoudy noticed depositionsand though disagreeing with the Commiss on’ sruling would honor
the Commission’ srestrictions as to the areas of prohibited inquiries. Shortly thereafter this
Commissionenteredanorder that, inter alia, granted the Emergency Motionfor Protective Order.
Such order, however, dueto apparent inartfully drafting appearsto erroneously precludethe
depositionof Steven Hance, anindividual who hasknowledge concerningtheabovereferenced
material excul patory matters, mattersfor which Special Counseal never sought to preclude Judge
Cope' s permitted and necessary inquiries. Special Counsel again now seeksto prohibit any
discovery from going forward with regard to any witness whom Special Counsel asserts*on
informationand belief” either has“little’ or “no” informationrelevant tothiscase. (Emergency
Motion For ProtectiveOrder, p. 2, 3). Special Counsel’ spositionisindefensible, contrary tothe
rulesof discovery and hisown admissions, andillustrative of theold adage” giveaninchand they
want amile.”

Special Counsel’ s limitation in his requested relief in hisMotion in Limineand in his
subsequent Emergency Motion for Protective Order evidences Specia Counsel’s
acknowledgement that those matters*” to thelimited extent such. . . weredisclosed to Judge Cope
or inJudge Cope' spresencein Carmel-by-the-Sea’ arerelevant and material tothisproceeding.
Suchmattersincludebut arenot limited totheWoman’ svoluntary disclosureto Judge Copeof
her recent abortion; the Woman'’ sdisclosureto Judge Copethat her mother isan abusivea coholic
and her desireto get away from her mother to escape such abuse, the Woman’ svoluntary state

of undressin Jude Cope' s hotel room as observed by Judge Cope and her contemporaneous



rel ationship with another married man disclosed to Judge Copeinthecontext of her discussion of
making all thewrong choices. Given Special Counsel’ simplicit admissionthat suchmattersare
relevant, thefact that Special Counsel hasnever heretofore sought to limit discovery into such
areas, and giventheforegoing legal preceptsconcerning theappropriate scopeof discovery and
the admissibility of evidence, Judge Copeisfully entitled to proceed with hisdiscovery onthe
abovereferenced material matters. Notably, Dr. Hance' sdepositioniscritical totheseissues. In
going forward with the necessary depositions, Judge Cope of coursewill abideby thisCourt’s
ruling and will not inquireinto those mattersthat Special Counsel has convinced this Court to
preclude Judge Cope’ sahility todiscover:i.e., “ (1) the Daughter’ sreputation, (2) any intimate
rel ationshi psbetween the Daughter and personsother than Judge Copeexcept to thelimited extent
suchrelationshipsweredisclosed to Judge Copeor in Judge Cope' spresencein Carmel-by the
—Seq, Californiain April, 2000, (3) any detail sabout any abortionsthe Daughter may havehad
except to the limited extent such abortions were disclosed to Judge Cope or in Judge Cope's
presence in Carmel-by-the-Sea, Californiain April 2000, and (4) any occasion in which the
Daughter was raped or otherwise sexually abused.”
MATERIAL MATTERS AT ISSUE

TheWoman' svoluntary disclosureto Judge Copeof her recent abortion, her mother being
anabusiveal coholicwhowasberating her about that recent abortion and her desireto get away
fromher mother to escapesuch abuse, aswell asthe Woman'’ svoluntary stateof undressin Jude
Cope's hotel room as observed by Judge Cope and her contemporaneous relationship with
another man asreveaed by her discussion of making al thewrong choicesareall factsthat are

extremely material and relevant to Judge Cope’ sdefense of thedisciplinary chargesleveled by



Specia Counsel inthe Amended Noticeof Formal Proceedings. Thesemattersdirectly refutethe
alegationsof Countsl and |11 filed by the Specia Prosecutor inthat they establish that Judge Cope
wasnot theinterloper that heischaracterized to beby Special Counsel and hisprincipal witness.
Such mattersal so establishthe perjury of the Special Counsel’ sprincipal witnessasto such counts.
Such mattersal so placetheeventsforming thebasesof al chargesagainst Judge Copein context
and arenecessary to achievean understanding of theentireevents. Lastly, suchmattersestablish
the motivefor Special Counsel’ sprincipal witness' fal sestatementsto the policeand perjury in
these proceedings.

A. JUDGE COPE’'S VERSION OF EVENTS

Judge Cope hastestified in these proceedingsthat the VWWoman, shortly after meeting Judge
Cope, voluntarily disclosed to himthat shehad ahad a“ recent abortion,” that her mother wasan
“abusivea coholicwhowasyelling at her because of therecent abortion and other matters” and
that she at that instance wanted to get away from her mother to escape such abuse. These
voluntary disclosuresled Judge Copeto reasonably believethat the Woman wanted Judge Cope's
company out of the presence of her mother’ sabuse. Asaresult, Judge CopeinvitedtheWoman
togoforawalk onthebeachwithhim. Thisinvitationoccurred after Judge Copeattemptedto
assist thewomeninlocating their lost Hotel key and after Judge Cope witnessed the mother’s
alcohol induced abuse of the Woman. Whilewalking on the beach the two discussed various
issuesincluding but not limited to themother’ sabus ve behavior and theWoman’ srecent abortion.
Thewoman wasrational and coherent when she spoke of these and other issues. The Woman
thereafter voluntarily went to Judge Cope’ shotel room and, thereafter, willingly undressed. Itwas

at thistimethat Judge Copeobserved aphysical anomaly onthewoman’ sbody that hecould have



only observed if the woman wasin a state of undress. The Woman was at al times appeared
rational and coherent whilein Judge Cope’ shotel room. Ultimately, theWoman stated that she
did not want to proceed any further for fear of getting pregnant. Theconsensual activity ceased
andtheWomanleft. Judge Copedid not seethewoman againuntil theearly morning hoursof the
following day, when sheasserted her fa sechargeof prowling. TheWoman accused Judge Cope
of attempting to enter her hotel room with akey that Judge Cope the previous morning had
attempted to assist the Woman and her mother to locate.
B. THE WOMAN AND SPECIAL COUNSEL’SVERSION OF EVENTS

Incontrast, theWoman claimsthat her mother isnot analcoholic, isnot abusiveand was
not arguing with her at all that night. Sheal so deniesdisclosing suchfactsto Judge Cope. The
Womanfurther deniesthat shehad arecent abortion or that shemade such representationto Judge
Cope or anyoneelseor reported any such thing to her mother. She aso deniesadvising Judge
Copethat shewanted to get away from her mother. Instead, shecharacterizes Judge Copeasan
interloper, who eavesdropped on their personal conversationsandinall respectswasaperson
non-gratisuptothe point when Judge Copeall egedly made unwanted affectionate and/or sexual®
advancesto her onthebeach. TheWomanfurther deniesever entering Judge Cope sHotel room,
let aloneundressing therein. Rather, she statesthat shefled from Judge Cope on thebeach and
did not seehim againuntil thefollowing night when heattempted to enter her hotel roomwithakey.
Significantly, the chargesbeing prosecuted against Judge Cope by the Special Counsel adoptin

al significant respectsthe Woman’ sversion of eventsover that two day period. For example,

3 Notably, though the Woman first alleged to authorities that Judge Cope made unwanted sexual advances
towards her on the beach, she later recanted such statements saying that Judge Cope only attempted to
kiss her by leaning his face towards her.



Count | of theAmended Noticeof Forma Proceedingscharges Judge Copewith “ eavesdropping
onthepersonal conversation of agrownwoman and her mother, whoweresitting outsidetheir
shared, second floor hotel room” and, thereafter, “interposing [himself] into the women’s
conversation” “[iJntheearly morning hoursof April 4,2001" asaresult of intoxication. Count
I11 of the Amended Noticeof Formal Proceedingsa so charges Judge Copewith having “engaged
or attempted to engagein conduct of anintimate nature with thedaughter, who wasobviously
intoxicated andinanemotionally vulnerablestate.” Count Il allegesthat Judge Copestolethe
Woman’ smotel roomkey and Count IV allegesthat Judge Copeattempted aforcibleentry into
the Woman’ s room with use of such key.
C. JUDGE COPE'S CASE IN DEFENSE OF SUCH CHARGES AND
ALLEGATIONS.
Inmaking suchallegationsandleveling formd disciplinary proceedingsagaingt Judge Cope,
Specia Counsel hasexpressly adopted and hasrelied upon thetestimony and credibility of the
Woman. Thus, Judge Copeby necessity canonly defend against such chargesby establishing that
hisversion of events, and not that of Woman'’s, ismore credible. Judge Copecanonly dosoif
heispermitted to provethat the events occurred as he contendsthey happened and/or that the
events did not, or could not have, occurred as the Woman contends they happened.
Unfortunately, Judge Cope’ stask is made al the more daunting by the fact that there are no
eyewitnesses, other than Judge Cope and the Woman, who can attest to observing theentirety of
such events. Thus, Judge Cope can only defend against the charges leveled against him by
corroborating his version of events through (a) discrediting or disproving, through direct or

circumgtantia evidence, asmany of theindividual occurrencesthat comprisethe\WWoman' sversion



of eventsand/or (b) proving asmany of theindividual occurrencesthat comprisehisversion of
events. ThoughJudge Cope, asinmost court cases, will likely beunableto offer evidenceasto
each underlying occurrence, Judge Cope is entitled to argue to the trier of fact after he has
presented evidenceof theindividua occurrencesthat comprisethetotdity of eventsasthey were
attested to by either Judge Copeor theWoman, theuniversally recognized proposition of “false
inone—faseinal,” orintheWoman’ scase; faseinten—faseinall. JudgeCopeaspart of his
caseisalso entitled to present evidenceregarding theWoman’ smotivefor giving fal setestimony
in these proceedings.

D. RELEVANT EVIDENCE

FloridaStatutes, section 90.401 (1997), definesrelevant evidenceas™ evidencetending
toproveor disproveamateria fact." Relevant evidenceisgenerdly admissibleunlessitsprobative
vaueissubstantia ly outwel ghed by thedanger of unfair prejudice, confusion of issues, mideading
thejury, or needless presentation of cumulativeevidence. See § 90.403, Fla. Stat. (1997). See
also, Section 90.608, Fla. Stat., which provides, in pertinent part:

(2) Any party, except theparty calling thewitness, may attack thecredibility of
awitness by:

(b) Showing that the witness is biased.

(e) Proof by other witnesses that material facts are not as testified to by the
witness being impeached.
(emphasis added).
Rule 1.280(b) of theFloridaRulesof Civil Procedureprovides, inter alia, “ partiesmay

obtain discovery regarding any matter, not privileged, that isrel evant to the subject matter of the
pending action, whether it rel atestotheclaim or defense of the party seeking discovery or theclam

or defenseof any other party . .. Itisnot groundsfor obj ection that theinformation sought will be



inadmissibleat trial if theinformation sought reasonably appearsto be calculated tolead to the
discovery of admissible evidence. “[R]elevancy must be broadly construed . . . such that
informationisdiscoverableif thereisany possibility that it might berel evant tothe subject matter.”

Equal Opportunity Commission v. Electro-Term, Inc., 167 F.R.D. 344, 346 (D. Mass.

1996)(emphasisadded). Significantly, “[t]he concept of relevancy isbroader inthediscovery

context than in the trial context.” Amente v. Newman, 653 So.2d 1030, 1032 (Fla. 1995);

Scuderiv. BogtinInsCo., 34 F.R.D. 463,466 (D. Del. 1964)("[t]hetest for relevancy isalibera

one. It requiresonly areasonable probability of materiality andisnot asstrict asthe standard of

relevanceattria. Information canberelevant evenif itonly leadsto other relevantinformation.”).

Intheinstant case, therearevariousissuesthat arerelevant tothechargesleveled against
Judge Cope and his defense thereof for which Judge Cope needs and intends to conduct
discovery. Suchissuesincludebut arenot limitedto (a) theWoman’ sdisclosureto Judge Cope
of her recent abortion; (b) theWWoman’ sdisclosureto Judge Copeof themother’ sal cohol induced
abuseof theWoman and her desireto escape her mother’ spresence; (c) theWoman'’ svoluntary
stateof undressin Judge Cope' shotel roomand (d) theWoman' scontemporaneousrel ationship
withanother man. Suchissuesdirectly relateand aremateria tothechargesleveled against Judge
Copeinthat proof of such (&) corroborates Judge Cope' sversion of events; (b) discreditsand/or
disprovesthe Special Counsdl’ sprincipa witness versionof events; (€) establishestheprincipa
witness smotivefor her testimony; (d) establishestheprincipa witness' lack of credibility; and (€)
fully explainstheinextricably intertwined eventsthat occurred between Judge Copeand thed leged
“victim.”
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@ The Woman’ s Disclosure To Judge Cope of Her Recent Abortion and
Her Mother’s Alcohol Induced Abuse of the Woman As A Result of
Such.

Asdiscussed above, theWoman shortly after meeting Judge Copedisclosed to himthat
shehad arecent abortion, that shehad disclosed suchto her mother and that her mother, whowas
anabusivealcoholic, wasberating her for such. TheWoman thereafter stated her desireto get
away from her mother to escape such abuse. These voluntary disclosuresled Judge Copeto
reasonably believethat the \Woman wanted Judge Copeto rescueher fromthesituation by inviting
her to accompany him out of the presence of her mother and asaresult, Judge Copeinvited the
Woman to go for awalk on the beach with him. While walking on the beach the Woman
discussedrationally and coherently vari ousissuesincluding but not limited to themother’ sabuse
andtherecent abortion. Thedisclosureof such recent abortion and themother’ sal cohol induced
abuseof theWomanismateria thechargesleveled against Judge Copeinvariousrespects. Firs,
suchdisclosuresareactua occurrencesthat happened during theeventsfor which Judge Copeis
charged. Second, suchdisclosuresareincons stent withthe Specia Prosecutor andtheWoman's
characterizationof Judge Copeasaninterloper. Rather, such establishesthat the Womanwas
fond enough and receptive enough of Judge Cope’ scompany that she disclosed and discussed
variouspersona matterstohim. Third, such disclosuresevidencethat Judge Copedid not and
was not attempting to take advantage of the Woman's alleged “emotionally vulnerable” or
“obvioudy intoxicated” state. Forth, such disclosurescongtitutedirect evidenceof amotiveof the
Womantofabricateher testimony. Fifth, proof of such disclosuresisnecessary toexplain Judge

Cope’s and the Woman's conduct on the two evenings in question.
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In the case of Miller v. Sweetheart Cup Co., Inc. 1997 WL 33153107 (N.D. Ga.), the

district courtinan unpublished opinion decided adiscovery issuesmilar tothat intheinstant case.
InMiller theplaintiff claimedthat oneof theindividual defendants, Goudreault, had engagedin
sexual harassment of theplaintiff. Goudreault, in contrast testified that theplaintiff at all times
“welcomed” hisbehavior. Goudreault testified that the plaintiff’ sdisclosuretohiminearly 1995
that she was pregnant and planned to undergo an abortion illustrated the close nature of their
relationship. In deposition the woman denied ever having an abortion and denied ever telling
Goudreault that she plannedto havean abortion. The Defendant, thereafter, sent subpoenasto
variouswomen'’ sclinicsto determinewhether theplaintiff, infact, hadanabortioninearly 1995.
ThePlaintiff moved the quash thesubpoenas. Thecourt denied suchmotion. Insorulingthecourt
explained:
Defendant Sweetheart hopes to establish this relationship [with
Goudreault] by presenting evidencethat plaintiff, inter alia, confidedinher dleged
harasser amatter, so personal, that it would be disclosed only to someonewith
whom the plaintiff had a close relationship. Defendant accordingly, seeks
informationto corroborate Goudreault’ sclaim that plaintiff disclosed intimate
personal detailsof her lifeto him. The Court findsthat theinformation at issue,
while sengitive, isreasonably calculated to lead to the discovery of admissible
evidence and could establish a viable defense to plaintiff’s claim of sexual
harassment.
Moreover, plaintiff hastestified under oaththat sheneither had anabortion

nor told the defendant Goudreault that she had an abortion in early 1995.

12



Information that would definitively refute plaintiff’ stestimony is valuable for
purposesother than ssimply to reveal plaintiff’ s personal factsto thefactfinder.
Indeed at thisstage, the Court isnot deciding theadmissibility of such evidence,

but only whether defendants may obtain it.

Id. p. 7-8. Intheinstant case, the Woman'’s disclosure of her recent abortion, her mother’s
alcoholism and abuse of the Woman asaresult of learning of such abortion, and the Woman's
desireto escapeher mother’ spresencenot only evidencethat Judge Copewasnot aninterloper
ascontended by Special Counsdl in Count I, but al so such factsareinextricably intertwined with
and arenecessary to explain Judge Cope' sand theWWoman’ sconduct onthetwo nightsat issue.

Thelaw iswell settled that evidence necessary to describethe manner inwhich aleged
criminal activity took place or did not take place or how such eventscametolightisgeneraly
relevant evidence, despite the fact that such might otherwise be objectionable as prior bad act
evidence because such evidenceis* inextricably intertwined” with the underlying eventsof the
dlegedcrime. Griffinv. State, 639 So.2d 966 (Fla.1994), cert. denied, 514 U.S. 1005, 115 S.Ct.
1317,131 L.Ed.2d 198 (1995); Platt v. State, 551 So.2d 1277 (Fla. 4th DCA 1989); Tumulty
v. State, 489 So.2d 150 (Fla. 4th DCA 1986), rev. denied, 496 So.2d 144 (1986). InMillsv.
State, 2002 WL 800922 (FlaApp. 3 Dist.), the court explained “. . . evidence which is
inextricably intertwined with thecrimecharged, isnot Williamsruleevidence. Itisadmissibleunder
section90.402 [FloridaStatutes] because'itisarelevant andinseparabl e part of theact whichis
inissue... [I]t is necessary to admit the evidence to adequately describe the deed.'" (citing

Coolenv. State, 696 So.2d 738, 742-43 (F1a.1997) (quoting Griffinv. State, 639 So.2d 966, 968
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(Fla.1994)). Seealso Ehrhardt, FloridaEvidence §404.17 (2000 Edition).”). Accord, Bryanv.

State, 533 So.2d 744 (Fla.1988),cert. denied, 490 U.S. 1028, 109 S.Ct. 1765, 104 L .Ed.2d 200
(1989); Ferrell v. State, 686 So.2d 1324 (Fla. 1996); Coolenv. State, 696 So.2d 738 (Fla.1997)
(admitting confession of prior crimeto establishtheentire context out of which thea legedinstant
crimearose). Significantly, intheinstant case Judge Cope doesnot seek tointroduce evidence of
prior bad actsor other crimes, aswasthe casein the aforementioned authority. Rather, Judge
Copeismerely seeking to take discovery on mattersthat pertain to and explain in context the
events at issue for which Judge Cope is being prosecuted.

Intheinstant case, Judge Copebelievesthat hewill establishthefollowing provided heis
permitted to conduct the necessary discovery. Despitethe Specia Prosecutor principa witness
and her mother’s sworn testimony in these proceedings to the contrary, Dr. Hance and Mr.
McCannwill testify that themother is, infact, an a coholicwhoispronetofitsof acohol induced
rage and that the WWoman isroutinely both the subject of and recipient of suchfitsof rage. One
particular issue that has prompted the M other, when sheisintoxicated, to verbally abuse and
beratetheWomanistheWoman' spast and present rel ationshipswith married men; particularly,
Dr. Hanceand Daniel Meagher. Dr.Hancewill testify that the M other wasparticularly angry at
theWomanfor failingto givetheMother grandchildren. Discovery will soconfirm, contrary to
theWoman' ssworndenials, that shedid, infact, havearecent abortion’. Inshort, discovery on
suchissueswill establishthebasisfor theMother’ sabuse of theWoman onthefirst night. Such

will also corroborate Judge Cope’ s testimony asto the events and discredit and disprove the

4 Significantly, the Woman reported to Officer Nash, the police officer who accompanied the Woman
when she effectuated the citizen’s arrest of Judge Cope, that she was discussing her “recent abortion” with her
mother at the time she met Judge Cope. (See Ex. 1, Nash Depo., p. 1).
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Specid Prosecutor’ sprincipa witness versionof events. Suchdiscovery will dsoexplainand put
incontext theWoman’ smotivesfor desiring to gowith Judge Copeon thebeach and thereafter
into his hotel room.

TheWoman’ sdisclosureof her recent abortion, her mother’ sal coholism and abuseof the
Womanasaresult of |earning of such abortion, and the\Woman’ sdesireto escapeher mother’s
presence not only evidence that Judge Cope was not an interloper as contended by Special
Counsel in Count I, and explainstheinextricably intertwined eventsof thosetwo nights, but also
suchfactsestablishtheWoman' smotivefor providing fal setestimony concerning theeventsthat
form the basis of Count 111, 1l and IV. The law iswell established that a party is entitled to

introduceevidencefor thecond deration of thefact finder whichisredevant toawitness motiveto

provide perjured testimony. Seee.q., Newberryv. State, 8 So. 445 (Fla. 1890)(holding that a
jury may consider themotivesof awitnesswhose statementsare contradictory to other testimony

presented inthecase); Alvarezv. State, 2002 WL 1173861 (Fla. 3d DCA June5, 2002)(court

erredinrulingthat evidenceof awitness motivetoliewasnot admissible); contents. Kearney v.
State, 689 So0.2d 1310 (Fla. 5" DCA 1997)(court committed reversible error by excluding

evidenceof victim’ sfather’ smotivefor providing false testimony); Barowsv. State, 805 So.2d

120, 122 (Fla. 4th DCA 2002) (citing Auchmuty v. State, 594 So.2d 859, 860 (Fla. 4th DCA

1992) and holdingthat “’ adefendant isto be afforded widel atitudeto devel op themotivebehind

awitness' testimony.’”). In Spoerri v. State, 561 So.2d 604 (Fla. 3d DCA 1990) the court

explained:
Under Section 90.402 all relevant evidenceisadmissibleto proveor disprovea

material fact. Here, theevidenceindicatesthat thelandlord wasin the process of
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evicting themother and that the defendant worked for thelandl ord and sometimes
collected therent. Becausetherewasapossiblemotiveonthepart of themother
to encourageK.G. tofalsely accuse the defendant asameansof getting back at
thelandlord, the defense should not have been precl uded from asking themother
guestions about the rel ationship between the mother and the landlord and the

defendant”

In Holt v. State, 378 So.2d 106 (Fla. 5th DCA 1980), the court stated:

The exposure of awitness motivation in testifying is a proper function of the

condtitutionally protectedright of cross-examination.... Any evidencewhichtends

to establish that awitnessis appearing for the State for any reason other than

merely to tell the truth should not be kept from the jury.

Id. at 108; see Kufrinv. State, 378 So.2d 1341 (Fla. 3d DCA 1980); Cowheard v. State, 365

S0.2d 191 (Fla. 3d DCA 1978), cert. denied, 374 So.2d 101 (Fla.1979). Similarly, the court

in Barows v. State,805 So.2d 120, (Fla. 4" DCA 2002), explained:

Weconcludethat it wasan abuseof discretion not to allow thedefenseto question
Kingover any concernregarding apossibleforfeitureof hismoney, wheresuch
evidence was relevant to show bias or motive to lie.

Section90.608(2), FloridaStatutes, aswell asthe Sixth Amendment to
the United States Constitution, guaranteeadefendant "theright toafull andfair
opportunity to cross-examine prosecution witnessesin order to show their biasor
motive to be untruthful." See Chadwick v. State, 680 So.2d 567, 568 (Fla. 1st
DCA 1996) (citationsomitted). Patently, "[a] defendant hasastronginterestin
discreditingacrucia state'switnessby showingbias, aninterestintheoutcome,

16



or apossibleulterior motivefor hisin-court testimony.” Auchmutyv. State, 594
S0.2d 859, 860 (Fla. 4th DCA 1992); see Jonesv. State, 577 So.2d 606, 608
(Fla. 4th DCA 1991).

805S0.2d at 122-23. InHair v. State, 428 S0.2d 760, 762 (Fla. 3d DCA 1983), thecourt held
that extrinsic evidence through testimony of other witnesses was permissible to expose the
possibility of improper motives or bias in a witness.

Asdiscussed above, itisanticipated that discovery inthiscasewill establishtheMother’s
intense anger over the daughter’ s relationships with married men, i.e., Dr. Hance and Daniel
Meagher. Suchevidencewill further establishthemotivefor theWoman' sfalsedenia sof having
goneto Judge Cope' shotel room andfal sedenia sof having taken her clothesoff infront of Judge
Cope. Suchanticipated evidencefurther explainswhy theWomanwouldfasdy tell thepolicethat
Judge Cope made unwanted sexual advancestowardsher onthebeach, but thereafter deniedin
depositionhaving ever made such statementstothepolice. Inaddition, evidenceof the* recent
abortion” will lso establishthe\Woman' smotivefor fa sely testifyinginthe proceedingsconcerning
the nature and extent of her relationship with Dr. Hance.

Giventheforegoing, it would constitute an abuse of discretion and denia of Judge Cope's
constitutional right of confrontation to not permit Judge Cope to conduct discovery that
corroboratestheWoman’ svoluntary disclosureof her recent abortion, her mother’ salcoholism
and related abuse, and the Woman'’ s desire to escape the presence of her mother.

2 TheWoman'sVoluntary Stateof Undressin Judge Cope sHotel Room.

Judge Cope, pursuant to the same preceptsof law set forth above, isentitled to conduct
discovery to corroborate that the Woman wasin his hotel room voluntarily and whiletherein

voluntary undressed her self. Onceagain suchevidenceismaterial to show that Judge Copewas
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not theinterloper that heisalleged by Special Counsel to havebeenin Count | of the Amended
Noticeof Formal Proceedings. TheWoman' svoluntary entry into Judge Cope’ shotel roomand
enteringintoavoluntary stateof undressisinextricably intertwined with theeventsof thosetwo
eveningsand places such eventsin context. Furthermore, such matters explain the Woman's
motivesfor providing falseinformationto thepoliceand for committing perjury intheseproceedings

concerning.

(©)) The Woman's Contemporaneous Relationship With Daniel Meagher.

Judge Cope, pursuant to the same principlesof law discussed morefully above, alsois
entitled to conduct discovery to corroboratethe Woman’ scontemporaneousrel ationshipwith
Daniel Meagher. Like above, such evidenceis materia to and explainsthe Woman’ s perjury
regarding Count 111. 1t also placesin context theM other’ sextremeanger towardstheWomanon
the night at issue.

The reason these depositions are necessary on the eve of tria is quite clear. The
Respondent ceased discovery effortsin March when theinformation gathered by Respondent’ s
investigatorswasprovided to the JQC counsel and JQC counsel announced that because of that
information they could not prove the criminal charges|eveled against Judge Cope and would
dismissthem. Sincethat time, counsel for the JQC hasannounced that they intend to goforward
withthecriminal chargesthat they havea ready admitted could not beproven. Now they seek to
excludefromthetria thevery evidencethat prompted their admissionsinthefirst placethat Judge

Cope was innocent of the criminal charges and they could not prove the conduct alleged.
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It wasthereport from Daniel Meagher and Dr. Hance both of whomwereintimatewith
thevictimbeforeand after her encounter with Judge Cope, that thewoman shaved her pubic hair
which wasthe determining factor in the JQC’ sinitial decision. That advice provided by both
paramoursof the*victim” conclusively establish that shewascommitting perjury inher allegations
againgt Judge Cope. It wasfurther the position of the JQC counsel that if the Respondent had
proof of arecent abortion by the* victim” such evidencewasconclusiveof her pervasive perjury
throughout these proceedings and fal se accusations against Judge Cope.

The Respondent has now devel oped such evidence. Not surprisingly Special Counsel
wantsto excludethat evidence. For thisCourt to prevent that evidencefrom going beforethe
Hearing Pandl is nothing less than a fundamental abuse of process and a deprivation of the
Respondent’ s rights to defend himself on the charges brought.

Specia Counsd for the JQC who himself drafted the charges aleged recklessy and
without evidencethat Judge Copeeavesdropped onthewomen, that heinterposed himsalf intheir
persona conversation, and that hetook advantage of theyoung woman because of her emotiondly
vulnerable state. These allegationsin Counts| and |11 are not merely serious, they arefatally
damagingto Judge Cope' sahility to serveonthebench. Theevidencewhich Speciad Counsel now
desperately seeksto conceal fromtheHearing Pandl, isthat evidencewhichdirectly refutesthose
specific charges.

Judge Copewill testify and hastestified that thewoman (“victim”) confidedinhimthat she
had arecent abortion and that her mother wasan abusive al coholic and shewanted to get away
fromher mother. Thistestimony directly contravenesthe proposition that Judge Copewasan

eavesdropper, aninterloper, and (asthewoman claims) was not approached by her in anyway.

19



Thisevidencefurther directly contravenesthe propositionsset outinthe Count 111 that Judge Cope
took advantage of this woman.

Both thewoman and her mother havefa sely denied that themother wasan d coholic, have
fa saly denied that themother abused thewoman, havefa sely denied that themother wasabusing
the woman the night Judge Cope met them, and havefal sely denied that thewoman confided a
recent abortion to Judge Cope.

Theevidencewhichwill beobtainedindiscovery that themother wasan abusivea cohalic,
that the daughter did havearecent abortion, not only establishesthedirect perjury of the“victims’
inthecase, it establishesaswell thereason for theknowingly fa seidentification of Judge Copeas
theindividua at thewomen’ shotel roomdoor. Stated succinctly, thewomanwaspetrified of her
mother who had abused her for years. Theevidenceobtainedindiscovery will establishthat the
mother had nagged her daughter to havegrandchildrenfor her. Theevidencewill further establish
that themother angrily wascritical of thedaughter for dating married menand not providing her
grandchildren and wasting her life. The circumstance wherein the mother and daughter metin
Carmel-by-the-Sea was a circumstance wherein the daughter was once again in a losing
relationshipwithamarried man, her own student. It wasfurther acircumstancewherethedaughter
had courtesy of anaffair with another married man had incurred anabortion. Thesecircumstances
establishthebasi sfor themother’ srageat thedaughter and thedaughter’ sdesireto get away from
themother and bewith Judge Cope. It also setstheplatefor thedaughter’ sneedtofalsely accuse
Judge Copenot only of attempting to rape her but of being the person attempting to break-into

her room.
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For this Court to exclude this evidence effectively terminates Judge Cope' s ability to
defend himself against a malicious accusation.

Thediscovery depositionsschedul ed will establish beyond adoubt that themother wasin
fact analcohalic, that shewasinfact abusiveto thedaughter, that shewasinfact angered at the
daughter’ sfailluretogiveher grandchildren, that shewasinfact angered at thedaughter’ sdating
married men. It wasthiscentral conflict between the mother and the daughter that Judge Cope
unknowingly walkedintoin Carmel-by-the-Sea. 1t wasthiscentral conflict that themother and
daughter have acrossthe board perjured themselvesin denying under oath. 1t wasthiscentral
conflict that prompted thedaughter, because shehad | eft thehotel room and goneto Judge Cope's
hotel room to falsely accuse Judge Cope of attempting to rape her on the beach. Thiswasa
necessary fal seaccusationfor thedaughter’ spsychological standpoint, becauseshedesperately
feared her mother’ swrath. It istelling that the daughter told the investigator for the district
attorney’ sofficethat sheknew it was Judge Copeat thedoor “inmy mind” before sheeven got
to thedoor. Itisalso telling that the mother falsely claimed at deposition that the daughter
screamed out from the door that it was Judge Cope at the door before the 911 call was even
placed to the police.

WHEREFORE The Honorable Charles W. Cope, through the undersigned counssl,

requeststhisCommissiontodeny Special Counsel’ sEmergency Motionto Quash Depositions’.

5 The discovery matters set forth herein were not sought to be precluded by Special Counsel in either
Special Counsel’s in Limine Motion to Exclude Evidence of Victim's Reputation or Prior Sexual Activities
(“Motion in Limine”) or Specia Counsel Emergency Motion for Protective Order Regarding Evidence of
Victim's Reputation or Prior Sexua Activities (“Emergency Motion for Protective Order”) and, as a result, could
not be the subject of preclusion under the ruling of this Commission on the Emergency Motion for Protective
Order. To the extent that this Commission’s order granting the Emergency Motion for Protective Order can
be inferred due to inartful drafting to grant relief in excess of that sought by Special Counsel in the Emergency
Motion and granted by the Commission, then this Response should be construed as a Motion for Rehearing.
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Inthealternative, giventhat denid of discovery on mattersspecificaly aleged by Speciad Counsel
as being the bases for Counts | and I11 would irreparably prejudice Judge Cope, Judge Cope
hereby moves to dismiss such counts.

Respectfully submitted,

ROBERT W. MERKLE, ESQ.
Florida Bar Number: 138183
MERKLE & MAGRI, P.A.

5510 West LaSalle Street
Tampa, Florida 33607
Telephone: (813) 281-9000

Facsimile: (813) 281-2223
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| HEREBY CERTIFY that atrueand correct copy of theforegoing hasbeenfurnishedvia
facamileand U.S. Mail to: Judge JamesR. Jor genson, Chair of the Judicial Qualifications
Commission Hearing Pand, 3" District Court of Appeal, 2001 SW. 117" Avenue, Miami, Florida
33175-1716; John Beranek, Esg., Counsel tothe Hearing Pand of the Judicial Qualifications
Commission, P.O. Box 391, Tallahassee, Florida32302; John S.Mills, Esg., Specia Counsd,

Foley & Lardner, 200 Laura Street, Jacksonville, Florida 32201-0240; Brooke S. Kennerly,
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Executive Director of theFloridaJdudicial QualificationsCommission, 1110 ThomasvilleRoad,
Tallahassee, Florida 32303; Thomas C. MacDonald, Jr., Esqg., General Counsel to the
Investigative Pand of theJudicia QudlificationsCommisson, 100 North TampaStreet, Suite 2100,

Tampa, Florida 33602; this day of June, 2002.

ROBERT W. MERKLE, ESQ.
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